Case 3:10-bk-02805-PMG Doc 482 Filed 01/25/11 Page 1 of 19

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION
In re:
LYDIA CLADEK, INC,, Case No. 3:10-bk-02805-PMG
(Consolidated by Prior Court Order with Case
Debtor. No. 10-bk-02800-PMG)
/

MEMORANDUM OF LAW IN SUPPORT OF CONFIRMATION
OF CHAPTER 11 TRUSTEE'S AMENDED PLAN OF LIQUIDATION

Michael Phelan, the chapter 11 trustee (the "Trustee") of Lydia Cladek, Inc. (the
"Debtor"), respectfully submits this memorandum of law in support of the issuance and entry of
an order of this Court, pursuant to section 1129 of Title 11 of the United States Code (the

"Bankruptcy Code"), inter alia, confirming the proposed Amended Plan of Liquidation of

Michael Phelan, as Chapter 11 Trustee of Lydia Cladek, Inc. dated December 3, 2010 (the
"Plan"). As will be demonstrated below ahd at the Confirmation Hearing,' all of the
confirmation requirements set forth in section 1129 of the Bankruptcy Code are satisfied in this

chapter 11 case, and confirmation of the Plan is therefore appropriate.

! All capitalized terms used but not defined herein shall have the same meaning ascribed to them under the Plan,
which is incorporated herein by reference.
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THE PLAN SATISFIES EACH OF THE CONFIRMATION
REQUIREMENTS SET FORTH IN SECTION 1129 OF THE BANKRUPTCY CODE

L The Plan Complies With the Applicable Provisions of Title 11

Section 1129(a)(1) of the Bankruptcy Code requires that a plan must comply with
the applicable provisions of Title 11. In interpreting this provision, courts have held that
although the section is broad in scope, it is aimed primarily at sections 1122 and 1123, which
respectively govern classification of claims and contents of a plan of reorganization. See In re
Holywell Corp., 913 F.2d 873, 879 (11th Cir. 1990); Kane v. Johns-Manville Corp. (In re Johns-
Manville Corp.), 843 F.2d 636, 648 (2d Cir. 1988); In re AOV Indus., Inc., 792 F.2d 1140, 1150
(D.C. Cir. 1986), vacated in part, on other grounds, 797 F.2d 1004 (D.C. Cir. 1986); In re
Holley Garden Apartments, Ltd., 238 B.R. 488, 493 (Bankr. M.D. Fla. 1999). The legislative
history of Section 1129(a) states that "[p]aragraph (1) [of Section 1129(a)] requires that the plan
comply with the applicable provisions of chapter 11, such as Sections 1122 and 1123, governing
classification and contents of the plan." H.R. Rep. No. 595, 95th Cong., 1st Sess. 412 (1977).

A. The Classification of Claims and Equity Interests Embodied in the Plan is Proper

Section 1122(a) provides for the placing of claims or interests in a particular class
only if such claims or interests are "substantially similar" to other claims or interests of that
class. See 11 U.S.C. § 1122(a).

Although the Bankruptcy Code does not define "substantially similar," it is
generally accepted that the phrase means "similar in legal character or effect as a claim against
the debtor's assets or as an interest in the debtor." 5 Collier on Bankruptcy § 1122.03[1][b], at
1122-7 (15th ed. 1992). Section 1122(a) does not require that all "substantially similar" claims
be placed in the same class, but rather that all claims in each class be substantially similar to one

another. See Hanson v. First Bank of South Dakota, N.A., 828 F.2d 1310, 1313 (8th Cir. 1987);
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Inre Jersey City Medical Ctr., 817 F.2d 1055, 1060-61 (3d Cir. 1987); In re SM 104 Ltd., 160
B.R. 202,206 (Bankr. S.D. Fla. 1993).

It has been held that "[t]he reasonableness of a classification should be presumed
if any arguable rationale exists upon which a debtor may want to separate general creditors,
particularly if distinctions may be readily drawn." In re Rochem, Ltd., 58 B.R. 641, 642 (Bankr.
D.N.J. 1985) (citation omitted).

Each of the Classes of Claims and Equity Interests specified in the Plan consist of
Claims and Equity Interests which are "substantially similar" in nature to the other Claims or
Equity Interests in that same Class. The Secured Claim of Anita Spring is in Class 1. The
Secured Claim of Bernard Reller is in Class 2. The Secured Claims of Ralph E. Brown and R&B
Investment Trading Company are in Class 3. Secured Claims which are Avoidable Claims are in
Class 4. The Secured Claim of CitiCapital Technology Finance, Inc. is in Class 6. General
Unsecured Claims (Convenience Class) equal to or less than $1,750 are in Class 7. General
Unsecured Claims (other than Convenience Class Claims) are in Class 8. Equity Interests are in
Class 9. The Trustee therefore submits that the classification scheme embodied in the Plan
complies with section 1122(a) of the Bankruptcy Code in all respects.

B. The Plan Complies With Section 1123 of the Bankruptcy Code

1. Proper Classification (11 U.S.C. § 1123(a)(1))

Section 1123(a)(1) of the Bankruptcy Code requires that the Plan "designate . . .
classes of claims other than claims of a kind specified in section 507(a)(2), 507(a)(3) or
507(a)(8) of this title, and classes of interests." Article IV of the Plan adequately designates the

Classes of Claims and Equity Interests in accordance with this requirement.
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2. Specification of Unimpaired Classes (11 U.S.C. § 1123(a)(2))

Section 1123(a)(2) requires that a plan "specify any class of claims or interests

that is not impaired under the plan."*

Article IV of the Plan specifies that no Classes of Claims
or Equity Interests are unimpaired by the Plan and, accordingly, section 1123(a)(2) is
inapplicable.

3. Specification of Treatment of Impaired Classes (11 U.S.C. § 1123(a)(3))

Section 1123(a)(3) requires that a plan "specify the treatment of any class of
claims or interests that is impaired under the Plan." Claims in Classes 1,2, 3,4, 5,6, 7 and §,
and Equity Interests in Class 9 are "impaired" under the Plan. Article IV of the Plan adequately
sets forth the treatment accorded each such impaired Class of Claims and Equity Interests. The
Plan, therefore, complies with section 1123(a)(3).

4. No Discrimination (11 U.S.C. § 1123(a)(4))

Section 1123(a)(4) requires that a plan "provide the same treatment for each claim
or interest of a particular class, unless the holder of a particular claim or interest agrees to a less
favorable treatment . . . " The Plan clearly satisfies this requirement, because no holder of a
Claim or Equity Interest in any Class will receive treatment more favorable than the other Claims
or Equity Interests in that Class.

5. Implementation of Plan (11 U.S.C. § 1123(a)(5))

Section 1123(a)(5) requires that a plan "provide adequate means for the plan's
implementation. . . ." This subsection also includes several examples of appropriate means for
implementation of a plan, some of which are incorporated in the Plan. Article VII of the Plan

provides detailed means for the Plan's implementation, including the establishment and

? The concept of "impairment" is governed by section 1124 of the Bankruptcy Code and refers to the alteration of
legal, equitable or contractual rights of holders of claims or interests.
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contribution of assets to the Liquidating Trust, and therefore comports with the requirements of

section 1123(a)(5).

6. Prohibition Against Issuance of Non-Voting Equity Securities and
Provisions for Voting Power of Classes of Securities (11 U.S.C. §

1123(a)(6))

Section 1123(a)(6) requires, in pertinent part, that a plan "provide for the
inclusion in the charter of the debtor . . . of a provision prohibiting the issuance of nonvoting
equity securities, and providing, as to the several classes of securities holding voting power, an
appropriate distribution of such power among such classes .. .." 11 U.S.C. § 1123(a)(6). As set
forth in Section 7.3 of the Plan, as soon as practicable after the Effective Date, the Debtor will be
dissolved and shall cease to exist for all purposes without the necessity for any other or further
actions to be taken by or on behalf of the Debtor. In addition, because the Plan provides for the
liquidation of the Debtor and the vesting of its Assets in the Liquidating Trust on the Effective
Date, section 1123(a)(6) of the Bankruptcy Code is inapplicable.

7. Selection of Officers and Directors (11 U.S.C. § 1123(a)(7))

Section 1123(a)(7) requires that a plan "contain only provisions that are consistent
with the interests of creditors and equity security holders and with public policy with respect to
the manner of selection of any officer, director, or trustee under the plan and any successor to
such officer, director, or trustee." The Plan contemplates the liquidation of the Debtor and the'
vesting of its assets in the Liquidating Trust on the Effective Date. In addition, Article VII of the
Plan properly and adequately discloses the identity and affiliations of the individual proposed to
serve on or after the Effective Date as the Liquidating Trustee of the Liquidating Trust. The

appointment of the Liquidating Trustee is consistent with the interests of the holders of Claims
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against and Interests in the Debtor, and with public policy. Accordingly, the Plan complies with
section 1123(a)(7).

8. Additional Plan Provisions (11 U.S.C. § 1123(b))

The Plan's provisions are appropriate and consistent with the applicable
provisions of the Bankruptcy Code, including without limitation, provisions for: (a) distributions
to holders of Allowed Claims; (b) the disposition of executory contracts; (c) the retention and/or
transfer of, and right to enforce, sue on, settle, or compromise (or refuse to do any of the
foregoing) certain claims or causes of action against third parties, to the extent not waived or
released under the Plan; (d) resolution of Disputed Claims; and (e) certain releases by the Debtor

and holders of certain Claims. Accordingly, the Plan satisfies section 1123(b) of the Bankruptcy

Code.

9. Bankruptcy Rule 3016(a)

The Plan is dated and identifies the person submitting it, thereby satisfying
Bankruptcy Rule 3016(a).

I1. The Proponents of the Plan Have Complied With the Applicable Provisions of
Chapter 11

Section 1129(a)(2) of the Bankruptcy Code requires that the proponents of a plan
comply with the applicable provisions of the Bankruptcy Code. The principal purpose of this
provision is to assure that the proponent of the plan has complied with the disclosure and
solicitation requirements of sections 1125 and 1126 of the Bankruptcy Code in the solicitation of
acceptances to the plan of reorganization. See In re Lykes Bros. SS Co., Inc., 233 B.R. 497, 516
(Bankr. M.D. Fla. 1997); In re Drexel Burnham Lambert Group, Inc., 138 B.R. 723, 759 (Bankr.
S.D.N.Y. 1992); see also In re Toy & Sports Warehouse, Inc., 37 B.R. 141, 149 (Bankr.

S.D.N.Y. 1984).
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On December 16, 2010, this Court issued an order entitled Amended Order
Granting Joint Motion of Chapter 11 Trustee and Official Committee of Unsecured Creditors of
Lydia Cladek, Inc. for Order (I) Conditionally Approving and Combining Hearing of Amended
Disclosure Statements, (I) Determining Dates, Procedures and Forms Applicable to Solicitation
Process, (I1I) Establishing Vote Tabulation Procedures, (IV) Establishing Objection Deadline
and Scheduling Hearing to Consider Confirmation of Plans, and (V) Extending Deadline to File

Proofs of Claim With Respect to Certain Parties in Interest (the "Amended Solicitation

Procedures Order") [Doc. No. 388].

The Amended Solicitation Procedures Order conditionally approved the Trustee's
Amended Disclosure Statement and combined the hearing on the Amended Disclosure Statement
with the hearing on confirmation of Trustee's Amended Plan. Pursuant to the Amended
Solicitation Procedures Order, Epiq Bankruptcy Solutions, LI.C mailed a solicitation package
containing a copy of the Trustee's Amended Disclosure Statement, the Amended Plan, and
certain other materials approved by the Court to each Holder of a Claim or Equity Interest.
In addition, each Holder of a Claim entitled to vote on the Plan also received a ballot for voting
purposes. Thus, the disclosure and solicitation requirements of sections 1125 and 1126 of the
Bankruptcy Code have been satisfied. The Trustee has therefore fully complied with the
applicable provisions of section 1129(a)(2) of the Bankruptcy Code.

I11. The Plan Has Been Proposed in Good Faith and Not by Any Means
Forbidden by Law

Section 1129(a)(3) of the Bankruptcy Code requires as a prerequisite to the
confirmation of a plan of reorganization, that the plan be "proposed in good faith and not by any

means forbidden by law."
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The term "good faith" is not defined by the Bankruptcy Code. Courts have
consistently held that good faith requires that "the plan was proposed with 'honesty and good
intentions' and with 'a basis for expecting that a reorganization can be effected." In re Johns-
Manville Corp., 843 F.2d 636, 649 (2d Cir. 1988) (quoting In re Koelbl, 751 F.2d 137, 139 (2d
Cir. 1984) (quoting Manati Sugar Co. v. Mock, 75 F.2d 284, 285 (2d Cir. 1935))); see also In re
Piper Aircraft Corp., 244 F.3d 1289, 1300 (11th Cir. 2001) (quoting McCormick v. One Banc
Leasing Corp., 49 F.3d 1524, 1526 (11th Cir. 1995)) ("where the plan is proposed with a
legitimate and honest purpose to reorganize and has a reasonable hope of success, the good faith
requirements of 1129(a)(3) are satisfied").

In In re Madison Hotel Assocs., 749 F.2d 410 (7th Cir. 1984), the court stated that
good faith should be found where:

there exists a 'reasonable likelihood that the plan will achieve a

result consistent with the objectives and purposes of the

Bankruptcy Code.'
1d. at 425 (citations omitted). Accord In re United Marine, Inc., 197 B.R. 942, 947 (Bankr. S.D.
Fla. 1996); In re Drexel Burnham Lambert Group, Inc., 138 B.R. 723, 759 (Bankr. S.D.N.Y.
1992).

Under the standards outlined above, the Plan was proposed in good faith. The
Trustee proposed the Plan for the legitimate purpose of liquidating the Debtor's estate in the most

efficient and effective manner. Moreover, the Plan is fundamentally fair to all creditors as it

provides the best means for providing an earlier and higher return on Allowed Claims.
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IV. Payments Made or Promised for Services or for Costs and Expenses in or in
Connection With the Plan or the Case Have Been Disclosed or Are Subject to
Court Approval

Section 1129(a)(4) of the Bankruptcy Code requires that "[a]ny payment made or
to be made by the proponent, by the debtor, or by a person issuing securities or acquiring
property under the plan, for services or for costs and expenses in or in connection with the case,
or in connection with the plan and incident to the case, has been approved by, or is subject to the
approval of, the court as reasonable." See, e.g., In re Winn-Dixie Stores, Inc., 356 B.R. 813, 828
(Bankr. M.D. Fla. 2006).

Applications for allowance of interim compensation and for reimbursement of
expenses have been filed herein by the various professionals retained pursuant to orders of this
Court on a periodic basis since the Debtor's chapter 11 filing date. Further, final applications for
fees and disbursements incurred by professionals in the chapter 11 cases will be filed with the
Court within 30 days of confirmation. Accordingly, the requirements of section 1129(a)(4) are
satisfied herein.

V. The Identity, Affiliations and Compensation of the Person Proposed to Serve as the
Liquidating Trustee of the Liquidating Trust Has Been Disclosed and Such

Appointment Is Consistent With the Interests of Creditors and Equity Interest
Holders and With Public Policy

Subsections 1129(a)(5)(A)(1) and (ii) of the Bankruptcy Code require the
proponent of any plan to disclose the "identity and affiliations of any individual proposed to
serve, after confirmation of the plan, as a director, officer, or V\‘\oting trustee of the debtor," and
require a finding that "the appointment to, or continuance in, such office of such individual, is
consistent with the interests of creditors and equity security holders and with public policy."

Section 1129(2)(5)(B) requires the proponent of a plan to disclose the "identity of any insider
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that will be employed or retained by the reorganized debtor, and the nature of any compensation
for such insider."

In evaluating whether subsection (a)(5)(A)(ii) is satisfied, a court should give the
debtor "first choice of its management, unless compelling cause to the contrary exists." In re
Sherwood Square Assocs., 107 B.R. 872, 878 (Bankr. D. Md. 1989). Thus, unless there is
demonstrable evidence that the individual chosen by the debtor as an officer will be unfit to
manage the new entity, an objection based on section 1129(a)(5)(A)(ii) should be rejected. See
In re Mortgage Inv. Co. of El Paso, 111 B.R. 604, 612 (Bankr. W.D. Tex. 1990); see also In re
the Landing Assoc., Ltd., 157 B.R. 791, 817 (Bankr. W.D. Tex. 1993).

Michael Phelan, the duly appointed chapter 11 trustee in this case, will be the
Liquidating Trustee of the Liquidating Trust, and shall be compensated in accordance with
section 326 of the Bankruptcy Code.

The selection of Mr. Phelan is (i) in the best interests of the Debtor's creditors and
equity interest holders, and (ii) consistent with public policy. The Trustee has, therefore, fully
satisfied the requirements of séction 1129(a)(5).

VI. No Regulatory Approval Is Necessary

Section 1129(a)(6) of the Bankruptcy Code requires that "[a]ny governmental
regulatory commission with jurisdiction, after confirmation of the plan, over the rates of the
debtor has approved any rate change provided for in the plan, or such rate change is expressly
conditioned on such approval." Section 1129(a)(6) is inapplicable to the Debtor's chapter 11
case, because (i) there is no governmental regulatory commission with jurisdiction over the rates

charged by the Debtor and (ii) the Trustee is not seeking to effect a rate change of the Debtor.
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VII. The Plan is in the '""Best Interests'' of All Creditors and Equity Security Holders

Generally referred to as the "best interests of creditors" test, section 1129(a)(7) of
the Bankruptcy Code requires that "[w]ith respect to each impaired class of claims or interests -
(A) each holder of a claim or interest of such class - (i) has accepted the plan; or (ii) will receive
or retain under the plan on account of such claim or interest property of a value, as of the
effective date of the plan, that is not less than the amount that such holder would so receive or
retain if the debtor were liquidated under chapter 7 of this title on such date." Kane v. Johns-
Manville Corp. (In re Johns-Manville Corp.), 843 F.2d 636, 649 (2d Cir. 1988); In re Morande
Enterprises, Inc., 371 B.R. 546, 547 (Bankr. M.D. Fla. 2007); In re Celotex Corp., 204 B.R. 586,
611 (Bankr. M.D. Fla. 1996).

The Plan satisfies the "best interests" test because each holder of a Claim or
Equity Interest will receive or retain under the Plan property of a value, as of the Effective Date,
that is not less than the amount that such holder would receive or retain if the Debtor was
liquidated under chapter 7 of the Bankruptcy Code. See Supplement to Amended Plan of
Reorganization of Michael Phelan, as Chapter 11 Trustee of Lydia Cladek, Inc. [Doc. 477]
(setting forth chapter 7 and chapter 11 liquidation analyses and complementing liquidation
analysis contained in Article VI of the Trustee's Amended Disclosure Statement).

VIII. Acceptance of the Plan

Section 1129(a)(8) of the Bankruptcy Code requires as a condition to
confirmation that each Class of Claims and Equity Interests has either accepted the plan or is not
impaired thereunder. See Holley, 238 B.R. at 494.

Classes 1, 2, 3,4, 5, 6, 7, 8 and 9 are each impaired under the Plan. As the

certification of the balloting agent indicates [Doc. No. 476], holders of Claims in Class 3 have
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voted to accept the Plan. In addition, holders of Priority Tax Claims which were unclassified under
the Trustee's Plan have voted to accept the Trustee's Plan (such claims were separately classified in
Class 2 in the Committee's amended plan of reorganization). The votes of holders of Equity
Interests in Class 9 was not solicited because they will not receive or retain any property under
the Plan and are therefore deemed to have rejected the Plan under section 1126(g) of the
Bankruptcy Code. Notwithstanding, consistent with section 1129(b)(1) of the Bankruptcy Code,
the Plan does not discriminate unfairly and is fair and equitable with respect to the holders of
Claims in Classes 1, 2, 4, 5, 6, 7 and 8, and of Equity Interests in Class 9.

IX. Priority Claims Are Treated Appropriately Under the Plan

Section 1129(a)(9) of the Bankruptcy Code requires that, unless the holder of a
particular claim agrees to a different treatment of such claim: (i) claims entitled to priority under
section 507(a)(2) or (3) must receive cash in the allowed amounts of such claims on the effective
date of the plan; (ii) claims entitled to priority under section 507(a)(1), (4), (5), (6) or (7) must
receive (a) if such class has accepted the plan, cash in the allowed amounts of such claims on the
effective date of the plan or deferred cash payments of a value, as of the effective date of the
plan, equal to the allowed amount of such claims, or (b) if such class has not accepted the plan,
cash on the effective date of the plan equal to the allowed amount of such claim; and (iii) tax
claims entitled to priority under section 507(a)(8) must receive on account of such claims regular
installment payments in cash (a) of a total value, as of the effective date of the plan equal to the
allowed amount of such claim, (b) over a period not exceeding five (5) years from the date after
the date of the order for relief under section 301, 302, or 303, and (¢) in a manner not less
favorable than the most favored nonpriority unsecured claim provided for by the plan (other than

cash payments made to a class of creditors under section 1122(b)).
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Under the Plan, Allowed Claims entitled to priority as specified above are to be
paid in Cash in full on or as soon as practicable after the Effective Date. Moreover, Priority Tax
Claims voted in favor of the Trustee's Plan, even though such claims had not been separately
classified under such plan. Thus, under the Trustee's Plan, Claims entitled to priority are treated
in accordance with the requirements of section 1129(a)(9).

X. At Least One Impaired Class of Claims Has Accepted the Plan

Section 1129(a)(10) requires that at least one impaired class of claims has
accepted the plan, determined without including the acceptance of the plan by any insider
holding a claim in such class. See Holley, 238 B.R. at 494. As indicated above, Class 3 Claims
and Priority Tax Claims, each of which are impaired, have all voted to accept the Plan.
Accordingly, the requirements of section 1129(a)(10), have been satisfied.

XT. The Plan Is Feasible

Section 1129(a)(11), the so-called "feasibility" test, requires that the court find
that confirmation of the plan is not likely to be followed by the liquidation, or the need for
further financial reorganization of the debtor, unless such liquidation or reorganization is
proposed in the plan. Inasmuch as the Plan calls for the complete liquidation of the property of
the Debtor's estate, this requirement is satisfied.

XII. Section 1930 Fees Have Been or Will Be Paid

Section 1129(a)(12) of the Bankruptcy Code requires that all fees payable under
28 U.S.C. § 1930 -- fees payable to the Clerk of the Court or the United States Trustee -- be paid.
The Trustee represents that all such fees which have been billed to the Debtor have been paid in
full, and further that any additional fees that may subsequently be billed will be paid promptly.

Accordingly, the requirements of section 1129(a)(12) are satisfied herein.
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XIII. Retiree Benefits

Section 1129(a)(13) requires that all retiree benefits, as defined in section 1114 of
the Bankruptcy Code, be continued after the effective date of the plan. Section 1114 provides
that "the term 'retiree benefits' means payments to any entity or person for the purpose of
providing or reimbursing payments for retired employees and their spouses and dependents, for
medical, surgical, or hospital care benefits, or benefits in the event of sickness, accident,
disability, or death under any plan, fund, or program (through the purchase of insurance or
otherwise) maintained or established in whole or in part by the debtor prior to filing a petition
commencing a case under this title." Inasmuch as the Debtor has no such liabilities, section
1129(a)(13) is inapplicable.

XIV. Domestic Support Obligation

The Debtor is not subject to any judicial or administrative order, or by statute, to
pay any domestic support obligation. Inasmuch as the Debtor has no such obligations, section
1129(a)(14) is inapplicable.

XV. Individual Debtor

The Debtor is not an individual, making Bankruptcy Code section 1129(a)(15)
inapplicable herein.

XVI. Transfers Under Nonbankruptcy Law

There are no provisions in nonbankruptcy law that govern the transfer of property
by a corporation or trust that is not a moneyed, business, or commercial corporation or trust that
apply to the Debtor since the Debtor was a commercial business. The Plan thus satisfies section

1129(a)(16) of the Bankruptcy Code.
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XVII. Principal Purpose of Plan

The principal purpose of the Plan is not the avoidance of taxes or the avoidance of
the application of Section 5 of the Securities Act of 1933, and there has been no objection filed
by any governmental unit asserting such avoidance. Accordingly, the Plan complies with section
1129(d) of the Bankruptcy Code.

XVIII. Good Faith Solicitation

The Trustee and his attorneys and advisors have solicited votes to accept or reject
the Plan in good faith and in compliance with the applicable provisions of the Bankruptcy Code,
the Bankruptcy Rules, and the Amended Solicitation Procedures Order, and have complied with,
and are entitled to, the protections afforded by section 1125(e) of the Bankruptcy Code.

CONCLUSION

All of the requirements for Confirmation set forth in, inter alia, section 1129 of
the Bankruptcy Code have been satisfied herein. Accordingly, the Trustee respectfully requests
that this Court issue an order confirming the Plan and granting the Trustee such other relief as
the Court may deem to be just and appropriate.

Dated: January 25, 2011, in Jacksonville, Florida.
AKERMAN SENTERFITT

By: /s/ Steven R. Wirth
Jacob A. Brown
Florida Bar Number: 0170038
Email: jacob.brown@akerman.com
Steven R. Wirth
Florida Bar Number: 170380
Email: steven.wirth@akerman.com
50 North Laura St., Suite 2500
Jacksonville, FL 32202
Telephone: (904) 798-3700
Facsimile: (940) 798-3730

Attorneys for the Chapter 11 Trustee
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished either
by electronic notification on all parties who have consented to receive electronic notifications in
this case or U.S. mail, this 25th day of January, 2011 to all parties on the attached Amended
Official Service list.

/s/ Steven R. Wirth
Attorney
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Lydia Cladek, Inc.
Case No.: 3:10-bk-2805-PMG

AMENDED OFFICIAL SERVICE LIST

Michael Phelan
Chapter 11 Trustee
3613 North 29th Ave.
Hollywood, FL 33020

Lawrence Lilly, Esq.
336 Redwing Lane
St. Augustine, FL. 32080-7979

Elena L. Escamilla, Esq.

United States Trustee

135 W. Central Blvd., Suite 620
Orlando, FL. 32801

Rudolph J. Danowski
127 Hogsback Road
Oxford, CT 06478

Bennett Yell Agency, Inc.
c/o Bennett Yell

9075 June Lane

St. Augustine, FL. 32080

Internal Revenue Service
Special Procedures — Stop 5720
400 W Bay Street Suite 35045
Jacksonville, FL. 32202

Florida Department of Revenue
5050 W. Tennessee Street
Tallahassee, FL 32399-0145

John R. Stiefel, Jr., Esq.
One Independent Drive, Suite 2301
Jacksonville, FL 32202
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(amended as of January 20, 2011)

Jacob A. Brown, Esq.

Akerman Senterfitt

50 North Laura Street, Suite 3100
Jacksonville, FLL 32202

Maurice C. Grant, II, Esq.
200 West Forsyth Street

~Room 1240

Jacksonville, FL 32202

Mac D. Heavener, 111, Esq.
Bonnie A. Glober, Esq.

United States Attorney's Office
300 North Hogan Street, Suite 700
Jacksonville, FL. 32202

David J. Rees
4219 Bunker Dr.
Quincy, IL 62305

Andrea Levinson &
Michael Egelman

c/o Michael Egelman
127 Bonita Road

St. Augustine, FL. 32086

Alan M. Weiss, Esq.
50 North Laura Street, Suite 3900
Jacksonville, FL 32202

U.S. Securities & Exchange
Commission

Reorganization Branch, Atlanta
3475 Lenox Rd., NE, Ste. 1000
Atlanta, GA 30326-3235

Undine C. Pawlowski, Esq.
4075 A1A S., Ste. 200D
St. Augustine, FL 32080

Lydia Cladek, Inc.
108 Seagrove Main Street
St. Augustine, FL 32080

Lydia I. Cladek
415 Lazy Way, Apt. 1
Fort Myers Beach, FL. 33931

Jon E. Kane, Esq.

Burr & Forman, LLP

450 S. Orange Avenue, Suite 200
Orlando, FL 32801

Robert F. Helfferich
21409-60th Street
Bristol, WI 53104-9732

Internal Revenue Service
Centralized Insolvency Operations
PO Box 21126

Philadelphia, PA 19114-0326

Wm. Patrick Fulford, Esq.
505 Maitland Avenue, Suite 100
Altamonte Springs, FL 32701

Charles B. Jimerson, Esq.
2124 Park Street
Jacksonville, FL 32204

R. Carter Burgess, Esq.
McGlinchey Stafford, PLLC
10752 Deerwood Park Blvd.
Suite 100

Jacksonville, FL 32256
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David W. Barrett, Esq.
Fowler White Boggs P.A.

50 N. Laura Street, Suite 2800
Jacksonville, FL 32202

Carolyn S. Fortner, Trustee
George W. Fortner Credit Trust
3123 S. Ponte Vedra Blvd.
Ponte Vedra, FL 32082

Sidney Abelski, Esq.
Abelski & Associates, Ltd.

180 N. Michigan Ave., Suite 1800

Chicago, IL 60601

Thomas D. Summerhays
3615 Pearl Ln
Waterloo, IA 50702-5507

A. Girouard
225 North Forest Dune
St. Augustine, FL 32080

Ben Bolling
1921 Fleetwood Drive
Kingsport, TN 37660

Robert L. and H. Joyce MacFie
148 Spartina Avenue
St. Augustine, FL 32080

Glenn A. Lanzer Jr.
1710 Timber Ridge Circle
Corinth, TX 76210

Thomas H. Grimm

Carolyn R. Grimm

5605 Elwood Circle
Flowery Branch, GA 30542

JAS88616;1}

Bernard Reller
4728 NW 38th Street
Gainesville, FL 32608

Thomas W. Herren
12815 Huntley Manor Dr.
Jacksonville, FL 32224

Peter G. Henry
111 Cardiff Place
Chapel Hill, NC 27516

Alma Obinger
29 Bayberry Court
Deptford, NJ 08096

Yvonne Rodriguez
3424 Serendipity Drive
Raleigh, NC 27616

Thomas and Marianne Gilligan
546 Race Place
Oakdale, NY 11769

Brigitte and Steven Neiswender
14 King Eider Way
Taylors, SC 29687

Harold W. Thompson
Irene E. Thompson
12 King Eider Way
Taylors, SC 29687

Robert D. Wilcox, Esq.
800 W. Monroe Street
Jacksonville, FL, 32202

Marshall B. Hall
3123 S. Ponte Vedra Blvd.
Ponte Vedra, FL 32082-4535

Cynthia Bailey Pyle
1112 Southeast 22nd Avenue
Ocala, FL 34471

Polly Anne Cox

Betty T. Crisco

c/o Robbin C. Vernon
2608 Stratford Drive
Greensboro, NC 27408

Gregory G. Cook, D.P.M.

1543 Lakeland Hills Blvd., Suite B

Lakeland, FL 33805-3246

Barbara L. Volkmann
P.O. Box 23914
San Diego, CA 92193

Kenneth and Marcia Cerotzke

4010 Grand Vista Blvd., Unit 132

St. Augustine, FL 32084

Michael A. Tapio
112 Lex Ct.
Greer, SC 29651

Don and Fran Page
634 South 87™ Way
Mesa, AZ 85208

John E. Bonjean and
Joyce A. Bonjean
1182 Melagano St.
Deltona, FL 32725
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Debbie Cisar
4204 Wetzel Avenue
Cleveland, OH 44109

Allen and Wendy Harralson
1571 Doyle Road
Deltona, FL. 32725

Gwen Taylor

c/o Shar6n L. Simmons, Esq.
300 West Adams St., Ste. 580
Jacksonville, FL 32202

Raymond E. Bushey
6050 Datil Pepper Road
Saint Augustine, FL. 32086

JA588616;1}

Nina M. LaFleur, Esq.
LaFleur Law Firm

Post Office Box 861128
St. Augustine, FL 32086

Kenneth Hollingsworth

c/o Laura Beth Faragasso, Esq.
P.O. Box 14079

Tallahassee, FL 32317-4079

Darryl Billemeyer
160 Windemere Ln
Lincoln University, PA 19352

Tennessee Department of Revenue

c/o Tennessee Attorney General's Office
Bankruptcy Division

P.O. Box 20207

Nashville, TN 37202-0207

Stuart Wilson-Patton, Esq.
PO Box 20207
Nashville, TN 37202-0207

Michael J. McCabe, Esq.

Eric S. Vaughn, Esq.

1400 Prudential Drive, Suite 5
Jacksonville, FL 32207

Dan and Tiffany Neiswender
12415 Plantation Pine Lane #103
Tampa, FL 33635



