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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 

In re:

LYDIA CLADEK, INC., 

  Debtor. 
__________________________________/

Case No. 3:10-bk-02805-PMG 

(Consolidated by Prior Court Order with Case 
No. 10-bk-02800-PMG) 

CHAPTER 11 TRUSTEE'S RESPONSE TO (I) OBJECTION OF BERNARD  
RELLER INDIVIDUALLY AND AS PURPORTED ASSIGNEE TO SALE OF  

SUBSTANTIALLY ALL OF THE DEBTOR'S PERFORMING AND NON-
PERFORMING ASSETS, (II) NOTICE OF RELLER'S RIGHT/INTENT  
TO CREDIT BID, AND (III) RELLER'S REQUEST TO PROHIBIT OR 

CONDITION THE SALE OF COLLATERAL ON ADEQUATE PROTECTION

Michael Phelan, as the Chapter 11 Trustee (the "Chapter 11 Trustee") of the consolidated 

Chapter 11 cases of Lydia Cladek, Inc. (the "Debtor"), files this response to the (i) objection of 

Bernard Reller individually and as purported assignee ("Reller") to the Chapter 11 Trustee's 

Motions to Sell Substantially all of the Debtor's Performing and Non-Performing Assets (ii) 

notice of right/intent of Reller to credit bid, and (iii) request of Reller to prohibit or condition 

sale of collateral on adequate protection (the "Reller Objection"), and in support thereof states as 

follows: 

BACKGROUND

1. On April 2, 2010 (the "Filing Date"), several petitioning creditors filed an 

involuntary Chapter 11 petition against Lydia Cladek, Inc., case styled as In re Lydia Cladek, 

Inc., Case No. 10-bk-02800-PMG, in the United States Bankruptcy Court, Middle District of 

Florida, Jacksonville Division (the "Involuntary Case").

2. Subsequently, on April 5, 2010, the Debtor filed the instant voluntary Chapter 11 

petition, case styled as In re Lydia Cladek, Inc., Case No. 10-bk-02805-PMG, in the United 
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States Bankruptcy Court, Middle District of Florida, Jacksonville Division (the "Voluntary 

Case").

3. On April 7, 2010, several creditors filed an Emergency Motion to Consolidate the 

Involuntary and Voluntary Chapter 11 cases of Lydia Cladek, Inc. [Docket No. 13], and an 

Emergency Motion to Appoint a Chapter 11 Trustee.  [Docket No. 11] 

4. On April 12, 2010, the Court entered its Order Granting Motion to Consolidate, 

consolidating the Voluntary and Involuntary Chapter 11 cases of the Debtor, and providing that 

the Voluntary Case, Case No. 10-02805, shall be the lead case.  [Docket No. 32] 

5. On April 12, 2010, the Court entered its Order Granting Motion to Appoint 

Chapter 11 Trustee. [Docket No. 31], and on April 13, 2010, the United States Trustee filed its 

Appointment of Chapter 11 Trustee and Setting Bond, and its Application for Approval to 

Appoint Michael Phelan as Chapter 11 Trustee.  [Docket Nos. 44 and 46] 

6. On June 1, 2010, the Court entered a Notice of Appointment of an Unsecured 

Creditors' Committee of Lydia Cladek, Inc. (the "Committee"). [Docket No. 111] 

7. On July 2, 2010, the Chapter 11 Trustee filed a Motion to Approve the Sale of 

Substantially All of the Debtor's Performing Assets, consisting of those automobile loans less 

than 180 days past due (the "Sale of the Performing Assets") [Docket No. 152], and on July 6, 

2010, the Chapter 11 Trustee filed a Motion to Approve the Sale of Substantially All of the 

Debtor's Non-Performing Assets, consisting of those automobile loans greater than 180 days past 

due (the "Sale of the Non-Performing Assets") [Docket No. 158] (the Sale of the Performing 

Assets and the Sale of the Non-Performing Assets shall be referred to herein as the "Sale").

8. On July 27, 2010, the Court entered its Orders (a) Authorizing the Chapter 11 

Trustee to Conduct an Auction, (b) Approving the Bidding Procedures for the Auction, including 
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Payment of Break-Up Fee, (c) Scheduling Dates for the Auction, Sale Hearing, and Objection 

Deadline and (d) Approving the Form and Manner of Notices for both the Performing Assets and 

Non-Performing Assets (the "Bidding Procedures Orders").  [Docket Nos. 192 and 193] 

9. On August 9, 2010, Reller filed his Objection to the Sale [Docket No. 213].

10. The Reller Objection is based upon the assertion that (i) Reller has properly 

perfected security interests in certain automobile loans subject to the Sale, (ii) Reller has the right 

to "credit bid" the amount of his debt at the Sale pursuant to section 363(k) of the Bankruptcy 

Code, (iii) Reller's liens should attach to the proceeds of the Sale, and (iv) the break-up fees 

approved pursuant to the Bidding Procedures Orders are unreasonably large and appear to 

discourage competitive bidding. 

ARGUMENT

11. The Reller Objection has no merit for the following reasons: (1) Reller's 

purported security interests in the majority of automobile loans at issue here (127 are identified in 

Reller's UCC Financing statement, a copy of which is annexed hereto as Exhibit A), if perfected, 

were perfected during the 90 days preceding the Filing Date (the "Preference Period"), and thus 

are subject to avoidance by the Chapter 11 Trustee pursuant to section 547 of the Bankruptcy 

Code; (2) Even if Reller has a valid security interest in any of the automobile loans at issue 

(which the Chapter 11 Trustee disputes), such liens will attach to the proceeds of the Sale 

pursuant to section 363(f) of the Bankruptcy Code, and any dispute regarding the validity and 

extent of Reller's security interests should be decided at a later date; (3) The validity and extent of 

Reller's purported liens are subject to bona fide dispute, and thus he is not entitled to credit bid 

his disputed claims at the Sale; and (4) Reller is collaterally estopped from contesting the 
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appropriateness and amounts of the break-up fees as those fees were approved by final orders of 

this Court.  [Docket Nos. 192 and 193] 

I. The Sale Satisfies Sections 363(f)(3) and (4) of the Bankruptcy Code 
And, Therefore, the Sale Free and Clear Should be Approved

12. Pursuant to section 363(f) of the Bankruptcy Code, after notice and a hearing, a 

debtor may sell property of the estate free and clear of all liens and encumbrances.  11 U.S.C. § 

363(f).  Section 363(f) states: 

The trustee may sell property under subsection (b) or (c) of this section free 
and clear of any interest in such property of an entity other than the estate, only if –  

(1) applicable non-bankruptcy law permits sale of such property free and 
clear of such interest;

(2) such entity consents;  
(3) such interest is a lien and the price at which such property is to be sold 

is greater than the aggregate value of all liens on such property;
(4) such interest is in bona fide dispute; or  
(5) such entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of such interest.  

11 U.S.C. 363(f); see In re Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988) (noting that section 363(f) is 

written in the disjunctive, accordingly courts may approve sales free and clear provided at least 

one of the subsections is met).  Here, the requirements of sections 363(f)(3) and (4) are satisfied 

inasmuch as (i) the price of the loan portfolios being sold is almost three times greater than the 

aggregate value of all liens on the property (which only include Reller's disputed lien claims 

totaling $585,622.44), and (ii) the majority of Reller's purported liens were perfected during the 

Preference Period and thus are subject to bona fide dispute.  Furthermore, any lien, claim, 

encumbrance or interest in the loan portfolios that exist immediately prior to the closing of the 

Sale will attach to the sale proceeds with the same validity, priority, force and effect as it has at 

such time. Thus, the Sale satisfies sections 363(f)(3) and (4) of the Bankruptcy Code and, 

accordingly, the Sale free and clear should be approved. 
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II. Reller is Not Entitled To Credit Bid at the Sale Because the Validity 
and Extent of his Lien Claims are Subject to Bona Fide Dispute

13. Section 363(k) of the Bankruptcy Code provides that at a sale under section 

363(b) of property "that is subject to a lien that secures an allowed claim, unless the court for 

cause orders otherwise the holder of such claim may bid at such sale, and, if the holder of such 

claim purchases such property, such holder may offset such claim against the purchase price of 

such property."  11 U.S.C. § 363(k).

14. The majority of Reller's purported liens, if perfected, were perfected during the 

Preference Period and thus are subject to a bona fide dispute.  Accordingly, Reller is not entitled 

to credit bid the entire amount of his claim on the basis that the claim and liens securing such 

claim are disputed and therefore not allowed. See Nat'l Bank of Commerce of El Dorado v. 

McMullen (In re McMullen), 196 B.R. 818, 835 (Bankr. W.D. Ark. 1996) (holding that creditor 

was not entitled to bid under 11 U.S.C. § 363(k) where the validity of its liens and security 

interests were unresolved).

III. Reller is Collaterally Estopped From Contesting the Appropriateness 
and Amounts of the Break-Up Fees Which Were Approved by Final 
Orders of this Court

15. Reller is collaterally estopped from challenging the appropriateness and amounts 

of the break-up fees which were approved by final orders of this Court.  Collateral estoppel will 

bar relitigation of issues actually dealt with in a proceeding: 

The party seeking to invoke collateral estoppel must establish that 
(1) the issue in the pending case is identical to that decided in a 
prior proceeding; (2) the issue was necessarily decided in the prior 
proceeding; (3) the party to be estopped was a party or was 
adequately represented by a party in the prior proceeding; and (4) 
the precluded issue was actually litigated in the prior proceeding. 

United States v. Weiss, 467 F.3d 1300, 1308 (11th Cir. 2006).  Here, it is beyond dispute that the 
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issues raised in the Reller Objection regarding the break-up fees (i) are identical to the break-up 

fees approved by the Court in the Bidding Procedures Orders; (ii) were necessarily decided in the 

context of approving the bidding procedures related to the Sale; (iii) Reller was adequately 

represented and had actual notice of the sale motions; and (iv) the issues regarding the break-up 

fees were actually litigated.   

16. Accordingly, Reller is collaterally estopped from contesting the break-up fees at 

this juncture in the sale proceedings.  See In re All American Semiconductor, Inc., 427 B.R. 559 

(Bankr. S.D. Fla. 2010).

WHEREFORE, the Chapter 11 Trustee respectfully requests entry of an order (i) granting 

the Sale Motions, (ii) overruling the Reller Objection, and (iii) granting such other and further 

relief that is just and proper.

Dated: August 11, 2010.   AKERMAN SENTERFITT  

By: /s/ Jacob A. Brown  
Jacob A. Brown 
Florida Bar Number: 0170038 
Email: jacob.brown@akerman.com 
Steven R. Wirth 
Florida Bar Number:  170380 
Email:  steven.wirth@akerman.com 
Mark S. Mitchell 
Florida Bar Number:  018039 
Email:  mark.mitchell@akerman.com 
50 North Laura St., Suite 2500 
Jacksonville, FL 32202 
Telephone: (904) 798-3700 
Facsimile: (904) 798-3730  

Attorneys for the Chapter 11 Trustee 
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished either 
by electronic notification or U.S. mail, this 11th day of August, 2010 to all parties on the 
attached Amended Official Service list. 

/s/ Jacob A. Brown     
Attorney
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Lydia Cladek, Inc. 
Case No.: 3:10-bk-2805-PMG

AMENDED OFFICIAL SERVICE LIST 
(amended as of August 11, 2010) 

Michael Phelan
Chapter 11 Trustee 
6861 S.W. 196th Ave.  
Bldg. 200
Ft. Lauderdale, FL 33332 

Jacob A. Brown, Esq. 
Akerman Senterfitt 
50 North Laura Street, Suite 2500 
Jacksonville, FL 32202 

Lydia Cladek, Inc. 
108 Seagrove Main Street
St. Augustine, FL 32080 

Lawrence Lilly, Esq. 
336 Redwing Lane
St. Augustine, FL 32080-7979 

Lydia I. Cladek 
189 Sea Colony Parkway
St. Augustine, FL 32080 

Elena L. Escamilla, Esq. 
United States Trustee
135 W. Central Blvd., Suite 620  
Orlando, FL 32801 

Mac D. Heavener, III, Esq. 
Bonnie A. Glober, Esq. 
United States Attorney's Office 
300 North Hogan Street, Suite 700 
Jacksonville, FL 32202 

Jon E. Kane, Esq. 
Mateer & Harbert, P.A. 
P.O. Box 2854 
Orlando, FL 32802-2854 

Gary L. Alligood 
115 Sunset Harbor Way #202 
St. Augustine, FL 32080 

Rudolph J. Danowski 
127 Hogsback Road 
Oxford, CT 06478 

David J. Rees 
4219 Bunker Dr. 
Quincy, IL 62305 

Robert F. Helfferich 
21409-60th Street 
Bristol, WI 53104-9732 

Bennett Yell Agency, Inc. 
c/o Bennett Yell 
9075 June Lane 
St. Augustine, FL 32080 

Andrea Levinson & 
Michael Egelman 
c/o Michael Egelman 
127 Bonita Road 
St. Augustine, FL 32086 

RAD Management Company 
c/o Donald R. Radbill 
221 N. Forest Dune Dr. 
St. Augustine, FL 32080 

Internal Revenue Service 
Centralized Insolvency Operations 
PO Box 21126 
Philadelphia, PA 19114-0326 

Internal Revenue Service 
Special Procedures – Stop 5720 
400 W Bay Street Suite 35045 
Jacksonville, FL 32202 

Florida Department of Revenue 
5050 W. Tennessee Street 
Tallahassee, FL 32399-0145 

U.S. Securities & Exchange 
Commission 
Reorganization Branch, Atlanta 
3475 Lenox Rd., NE, Ste. 1000 
Atlanta, GA 30326-3235 

Charles B. Jimerson, Esq. 
2124 Park Street 
Jacksonville, FL 32204 

John R. Stiefel, Jr., Esq. 
One Independent Drive, Suite 2301 
Jacksonville, FL 32202 

Undine C. Pawlowski, Esq. 
2225 A1A S., Suite C-8
St. Augustine, FL 32080 

Alan M. Weiss, Esq. 
50 North Laura Street, Suite 3900 
Jacksonville, FL 32202 

Wm. Patrick Fulford, Esq. 
505 Maitland Avenue, Suite 100 
Altamonte Springs, FL 32701 
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R. Carter Burgess, Esq. 
Arnold & New, LLC
6279 Dupont Station Ct.
Jacksonville, FL 32217

Tennessee Department of Revenue 
c/o Tennessee Attorney General's Office 
Bankruptcy Division 
P.O. Box 20207 
Nashville, TN 37202-0207

Marshall  B. Hall 
3123 S. Ponte Vedra Blvd. 
Ponte Vedra, FL 32082-4535 

Carolyn S. Fortner, Trustee 
George W. Fortner Credit Trust 
3123 S. Ponte Vedra Blvd. 
Ponte Vedra, FL 32082 

Thomas W. Herren 
12815 Huntley Manor Dr. 
Jacksonville, FL 32224 

Cynthia Bailey Pyle 
1112 Southeast 22nd Avenue 
Ocala, FL 34471 

Sidney Abelski, Esq. 
Abelski & Associates, Ltd. 
180 N. Michigan Ave., Suite 1800 
Chicago, IL 60601 

Peter G. Henry 
111 Cardiff Place 
Chapel Hill, NC 27516 

Polly Anne Cox 
Betty T. Crisco 
c/o Robbin C. Vernon 
2608 Stratford Drive 
Greensboro, NC 27408 

Thomas D. Summerhays 
3615 Pearl Ln 
Waterloo, IA 50702-5507 

Alma Obinger 
29 Bayberry Court 
Deptford, NJ 08096 

Gregory G. Cook, D.P.M. 
1543 Lakeland Hills Blvd., Suite B 
Lakeland, FL 33805-3246 

A. Girouard 
225 North Forest Dune 
St. Augustine, FL 32080 

George O. Kelbert 
9134 June Lane 
St. Augustine, FL 32080 

Yvonne Rodriguez 
3424 Serendipity Drive 
Raleigh, NC 27616

Ben Bolling 
1921 Fleetwood Drive 
Kingsport, TN 37660 

Thomas and Marianne Gilligan 
546 Race Place 
Oakdale, NY 11769 

Barbara L. Volkmann 
P.O. Box 23914 
San Diego, CA 92193 

Robert L. and H. Joyce MacFie 
148 Spartina Avenue 
St. Augustine, FL 32080 

Brigitte and Steven Neiswender 
14 King Eider Way 
Taylors, SC 29687 

Kenneth and Marcia Cerotzke 
4010 Grand Vista Blvd., Unit 132 
St. Augustine, FL 32084 

Glenn A. Lanzer Jr. 
1710 Timber Ridge Circle 
Corinth, TX 76210 

Harold W. Thompson 
Irene E. Thompson 
12 King Eider Way 
Taylors, SC 29687 

Michael A. Tapio 
112 Lex Ct. 
Greer, SC 29651 

Thomas H. Grimm 
Carolyn R. Grimm 
5605 Elwood Circle 
Flowery Branch, GA 30542 

Robert D. Wilcox, Esq. 
800 W. Monroe Street 
Jacksonville, FL 32202 

John E. Bonjean and 
Joyce A. Bonjean 
1182 Melagano St. 
Deltona, FL 32725 
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Debbie Cisar 
4204 Wetzel Avenue 
Cleveland, OH 44109 

Nina M. LaFleur, Esq. 
LaFleur Law Firm 
Post Office Box 861128 
St. Augustine, FL 32086 

Stuart Wilson-Patton, Esq. 
PO Box 20207 
Nashville, TN 37202-0207 

Allen and Wendy Harralson 
1571 Doyle Road 
Deltona, FL 32725 

Kenneth Hollingsworth 
c/o Laura Beth Faragasso, Esq. 
P.O. Box 14079 
Tallahassee, FL 32317-4079 

Michael J. McCabe, Esq. 
Eric S. Vaughn, Esq. 
1400 Prudential Drive, Suite 5 
Jacksonville, FL 32207 

Don-Fran Page 
3316 Parkridge Rd. #137 
Waterloo, IA 50701 

David W. Barrett, Esq. 
Fowler White Boggs P.A. 
50 N. Laura Street, Suite 2800 
Jacksonville, FL 32202 

Karen K. Specie, Esq. 
P.O. Box 358318 
Gainesville, FL 32635-8318 
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